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Abstract: The International Humanitarian Law is a complex phenomenon and given its history, it has aroused interests of many analysts. Many valuable specialists have had great interest in this phenomenon, its study finding its place in public international law as a reflection, that in two of its branches – international humanitarian law of armed conflicts and international criminal law. As a corollary each state established these branches developing later the legal regulations and military instructions.
It should be mentioned from the start that international humanitarian law is a branch of public international law, so consequently it will take the characteristics of public international law. We are talking about features, with reference to the fact that the rules have been established by agreement between the states – not consensus – states having to respect and implement it as both the outcome and recipient of the rules.
Speaking about the delimitation of the two branches of law it must be observed that international public law applies in times of peace – the rules governing the peaceful relationship between states, while international humanitarian law refers to the relations among states in times of armed conflict, more precisely from the imposition of a state of conflict to restore peace.
Studying the two branches of law we can see alternatively that the rules IPL prohibit mainly the war as the worst form of international aggression, while IHL requires it 1 – in the sense that in the absence of armed conflict, of the war, it is not necessary to have
an IHL.
In terms of applicability, IPL applies the principle „pacta sunt servanda.” On the other hand IHL applies the state of existence in extreme conditions, in conditions of maximum existential severity mentioning that the belligerent states are committed to the humanitarian conventions.
Consequently IHL is the branch of IPL based on humanism in conditions of violence.
We believe that the IHL represents the minimum rules of civilization to the primitive barbaric tendencies. The rules established in the IHL have been and will remain as a testament to human will, control of force in the violent outbursts, with negative results on humans, property and environment.
According to a comprehensive definition, in our opinion and certainly perfectible, the international humanitarian law can be defined as a set of rules of international law based on custom or convention, designed to certain issues arising in international or not international2 armed conflict situations.
On August 27, 1928 – Kellogg-Briand Pact – among the rules of public international law was registered the prohibition of war as a means of national politics to regulate the differences between states 3.
As a fundamental right, prohibiting the use of force or threat of force in international law was inserted as a peremptory norm of juss cogens gentium, in 1945, to the adoption of United Nations Charter.
Regarding the study of human behaviour, we can say that it has been of interest since ancient times – that primitive village in a battle where victory was often interrupted by the carnage. To that time honour during a struggle meant to win or die.
Even if we speak of the primitive, study shows that there were certain rules of fighting the battle. We can talk about rules such as warning the opponent before the attack, time of preparation, the use of weapons more or less complicated, the conditions for „truce.”
Given the fact that life in ancient times was closely linked to superstition, the moments in which the rules referred to were born are most probably related to the superstition that the gods could revenge.
In its evolution, the society in its form of slavery, as a higher form of organization, developed the relationships between communities. The most telling evidence of the kind shown above is Hamurabi’s Code -the king of Babylon.
Another example of tolerance towards the enemy can be found in the Old Testament teachings that abound in this respect, it is recommended that Jews do not kill the enemy surrenders and be compassionate to the wounded, women and children.
The distinguishing feature of the period 1500 BC. and 476 AD. – the collapse of the Roman empire is the isolation of communities and a sense of mutual hostility. It concludes that the war was the only way of forced closeness between states 4.
In the next period the Roman Empire was thriving, I mean Rome was highlighted by organization, force but especially as a very advanced law system. We meet two concepts of law, that jus naturale – only for the citizens of Rome and jus gentium – applicable to foreigners living in Rome.
Later the doctrine, by its representatives Cicero and Seneca, proclaims equality between men and denounced slavery – which means that the promotion of humanistic spirit, can not be removed. It is the written early stage that urges states to respect laws and tolerances.
Marcus Aurelius raises the standards of humanism through his famous words: „for me, in my capacity as emperor, Rome is my city and my country, in my capacity as a human being I have the entire world as a country. What is good for these two societies may be the only good thing for me.” Even if the declaratory humanism was already a flourishing period we cannot find the cruelty with which the Romans sometimes acted.
It should be noted the Edict of Milan, during which the Emperor Constantine, known as a great Christian manages the alliance between church and state, and as a corollary of this is preaching love of neighbour. Not long after St. Augustine at the beginning of the fifth century, launches the famous theory of „just war.”
The collapse of the Roman Empire makes room for a new state organization, namely those of Slavic and Germanic origins. We should note that regarding part of the customs and rules were maintained, other rules being added to these ones. Basically we are witnessing the period when the first legal rules of fighting the war appeared.
The middle Ages began with many armed conflicts, both within countries and between them, so that it has been appreciated at a time that war is the law of feudalism.
It manifests itself slowly humanistic principles, influenced mainly by religious doctrine contrary to the state of hostility. The same religion changes later the meaning of doctrine giving to the suffering a mystical and educational value.
Finally we mention the fact that scientific research shows that in the period that followed, the right war could no longer grow. Among the causes for this fact was the struggle between the Papacy and the kings, and on the other hand the absence of the concept of sovereign and independent state.
The beginning of the fifteenth century, coinciding with the advent of firearms, overturns the whole theory of art of war and consequently it influences the humanistic ideas.
During this period appears the natural law theory, a theory which condemns unnecessary suffering. The legitimacy of war has no divine origin, appearing the necessity.
One can find in this period the ideologies of Nicolas Machiavelli and in particular Hugo Grotius, the latter being considered the father of the international law and especially an illustrious representative of the natural law.
Grotius considered that the war right doesn’t exist because the war is an anti-social and anti-legal act. His major idea is that it may be permissible when it is called war, but the humanitarian rules must be respected.
With the decline of pontifical power, in the end of the XVIth century, modern states are formed; their relations are governed by legal rules. Concepts such as cartels and capitulations appear – these are agreements between the military chiefs of the warring states.
The ideas of natural law influenced the Knights’ orders – being amplified during the Enlightenment philosophy.
Taking into account that the current began a new stage of civilization when they became aware of the suffering neighbor, they were taken in the war plan right, issuing two major principles, namely: necessity and the principle of humanitarianism.
To understand the purpose of the international humanitarian law, as it was conceived in ancient times, we must assume that it is designed as a protection against the challenges of increasingly bloody humanity in action at the man. It is also implemented as a rational measure which gives hope to master the force of a fatal aberration.
The evolution of increasingly cruel threats and dangers towards the man determined to find ways and means to curb such excesses and army violence which have appeared since ancient times.
The course of the war – manifested as military activity has always determined great loss of lives and property, so now we cannot think of a choice between peace and war and this happens because this state of peace – as a state of normality – requires more self-evident. However, due to a simple socio-psychological analysis we should note that other state could actually cause mass destruction.
Consequently we must not understand that the international humanitarian law is a substitute for peace but a set of rules for the protection of human rights and fundamental freedoms of man and more accurate – as the
French jurist Jean Pictet said- a respect to the human person and its flowering.
The states, since their emergence as entities, in the simple virtue of their existence came into certain relationships between them – often not necessarily friendly. The desire for expansion, hegemony led to the so called deepening relations between them and led to bloody conflicts.
History has shown that between the countries of the world since ancient times relations were manifested in two main forms, namely cooperation and struggle.
The collaboration relations as they are known today, even if they initially had an empirical form, are governed by legal rules, rules of public international law while those similar to struggle are part of the rules that make up the international humanitarian law.
The first time the concept of public international law came into the specialized language as „the right war”, having two meanings: „jus add bellum” – to refer to rules on the use of armed force by a state and „jus in bello” – the rules applicable in relations between parties in armed conflict.
The time reference, which codified rules for the protection of persons hors de combat and those who did not take direct part in the war was 1863 – the creation of the International Committee of the Red Cross – at which point „jus in bello” was divided into two branches, the law of war and the humanitarian law.
Also in terms of terminology it is necessary to recall that the late nineteenth century and early twentieth century has coincided with a series of conferences in the field coding rules which enshrined the right of war as „the laws and customs of war”.
We cannot omit the last great codification as regards its Additional Protocols I, II / Geneva Conventions of 1949, bringing together the right of war and humanitarian law in a new concept, that of „international humanitarian law of armed conflict” .
We should mention that in national conferences and in specialized doctrine it is common to use other formulas to define this concept. Thus, it is often used the term „laws and customs applicable in armed conflicts” or „law of armed conflicts” 6 or „humanitarian law”7‘
We find a variety of terminology in the field, slightly tinted, but equivalent although, as Henry Meyrowitz8 suggested that the term „international armed conflict” is basically a scientific gimmicks which in his opinion has no justification.
In our view, the names are of accessibility considerations. If we addressed the concepts of scientific points of view we would choose the words „international humanitarian law applicable in armed conflicts”9 – abbreviated as „international humanitarian law”, noting that it is the most often used.
In terms of underlying rules of this branch of law, they are enshrined in the Hague Convention of 1899, revised in 1907 and in the Hague Convention – 1954.
As concept these agreements are known in the concept of- Right of The Hague.
Humanitarian Law has humanitarian purposes applicable in armed conflicts. In formulating these rules were the serious casualties and humanitarian principles reported to the concepts of civilization and peace.
Regarding the rules of that category they are embodied in the four Geneva Conventions of 12 August 1949 and the two Additional Protocols to these Conventions which have been adopted on 8 June 1977.
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